No. 95-3858

United States of Anmerica,

Appel | ee,
Appeal fromthe United States

District Court for the
District of Nebraska.
[ UNPUBLI SHED]

V.

Ant hony Oker eke,
Appel | ant .

* % X X X 3k F X X

Submitted: February 6, 1996
Filed: February 14, 1996

Bef ore McM LLI AN, WOLLMAN, and MURPHY, Circuit Judges.

PER CURI AM

Ant hony Okereke chal l enges the 10-nonth sentence inposed by
the district court' after he pleaded guilty to conspiring to conmt
bank fraud, in violation of 18 U.S.C. 8§ 371. W affirm

I n February 1995, Okereke and Eneka Okonkwo travel ed from Los
Angel es to Omha, where they attenpted to open a nunber of bank
accounts in the nanmes of Preon Booth (Okereke) and Donal d Bronson
(Okonokwo). Because of difficulties in verifying the information
provi ded by "Boot h" and "Bronson," the banks "bl ocked t he account s”
and notified the Secret Service. On March 15, the Secret Service
was informed that "Bronson®™ was at one of the banks. Law
enforcenment officers dispatched to the bank found Okonkwo inside
and Ckereke outside, waiting in a car with a bag containing, inter
alia, "scores of checks in the nanes of other persons,” and
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counterfeit checks payable to "Booth" and "Bronson." Sixty-seven
checks were seized, fourteen of which were witten for anounts
totalling nore than $58, 000.

At sentencing, Ckereke argued he was entitled to a three-| evel
reduction under U.S.S.G 8§ 2X1.1(b)(2), as he neither conpleted all
of the acts necessary for the comm ssion of the subject offense nor
was he about to conplete all such acts but for his apprehension.
Okereke subnmitted his affidavit, attesting that he and Ckonkwo cane
to OQmaha in February to open the bank accounts, supplying the banks
with fictitious information; that they returned the next nonth to
present fraudulent checks for deposit and to make withdrawals
agai nst the deposited checks; and that upon l|learning that the
accounts had been bl ocked, they visited the banks only to w thdraw
the funds they had originally deposited in February.

The district court overrul ed Ckereke' s objection, findingthat
he and Okonkwo were on the verge of conpleting all the acts
necessary for successful conpletion of a bank fraud, and woul d have
done so had the banks and the Secret Service not detected their
actions. The district court sentenced Ckereke to 10 nonths
i mpri sonment and 3 years supervised rel ease.

W review for clear error the district court's factual
findings and de novo its application of the Guidelines. Uni t ed
States v. Ballew, 40 F.3d 936, 943 (8th Cr. 1994), cert. denied,
115 S. C. 1813 (1995). The Sentencing CGuidelines provide for a
t hree-1evel reduction in conspiracy cases,

unless the defendant or a co-conspirator
conpleted all the acts the conspirators
beli eved necessary on their part for the
successful conpletion of the substantive
of fense or the circunstances denonstrate that
the conspirators were about to conplete al

such acts but for apprehension or interruption
by sone simlar event beyond their control.
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USSG §2XL.1(b)(2).

Here, Ckereke admitted he had returned to Onaha to conplete
the last step in the schenme--negotiating the counterfeit checks.
We agree with the district court that Okereke was not entitled to
t he reduction, because the bank fraud "was substantially conpl eted
or was interrupted or prevented on the verge of conpletion,” when
the authorities intervened. See § 2X1.1, comment. (backg'd.). As
t he governnment noted at sentencing, Okereke had "laid literally al
of the groundwork” and had returned to Omha with the checks,
"ready to commt the crine,"”
necessary for the successful conpletion of the bank fraud but for
t he banks having bl ocked the accounts. Cf. United States v.
Yellowe, 24 F.3d 1110, 1113 (9th Cir. 1994) (defendant who
conspired to possess and use unauthorized access devices not
entitled to § 2X1. 1(b)(2) reduction because he had devi ces and was
about to use them but for being arrested and the fact that the
necessary equi pnment was not connected to bank).

and was about to conplete all the acts

Okereke is not entitled to relief under application note 4 to
section 2X1.1. The fact that OCkereke may have i ntended to defraud
the bank of $58,000 but never obtained any noney is of no
consequence, because Okereke did not have to obtain any noney to
conplete the fraud, i.e., toviolate 18 U . S.C. 8§ 1344. See United
States v. Sol onbnson, 908 F.2d 358, 364 (8th Cir. 1990); see also
United States v. Mncuso, 42 F.3d 836, 850 (4th Cr. 1994) (in
cases where there is a conpleted fraud within an i nconpl ete fraud,
Note 4 directs that the offense | evel be cal cul ated by taking the
hi gher level of the actual conpleted fraud or the intended fraud

m nus three |evels). Furthernore, Okereke's reliance on United
States v. Watkins, 994 F.2d 1192 (6th Cr. 1993), is m spl aced.

Accordingly, the judgnment is affirnmed.
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